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The last Athenaeum paper I delivered was given
at E;é January meeting. The first Thursday of January
that year was January second and' I had just finished my
paper the night before while watching the wind-up of the
Oorange Bowl football game. At that time, T proposed to ng%
Society that we amend our by-laws to provide that any person
who is, one, gééégénﬁ‘of cmall children, and two, a football
fan, be forever exempt from égiiéérigggé'paper at the
January meeting, This suggestion of mine, however, was
not acted upon by the Society. anélth;'b§;laws were not
aclofpted.

¢hanged, Therefore, if the paper I am giving tonight is

of poor guality you can blame only yourselves.

The subject I have chosen is the proposed
Kentucky Penal Code. Many’of you have probably seen in
the newspapers Or heard on the radio about the proposed
Kentucky Penal Code. Generally what the penal Code will do
ig to codify in a rational and logical system the existing
criminal laws of the State of Kentucky. As an old debater,
I know that before a change can successfully be urged, it
is necessary to show what is wrong with the present system.
T will, therefore; devote the first portion of this paper to
an attempt to do that, and then, in the latter portion Of my
paper, I will very briefly examine a few of the features of

the proposed Penal code.



The current criminal law of the State of Kentucky
consists of approximately 350 to 400 different sections of
the statutes, Now these sections of the statutes were not
adopted in any logical manner, They; like Topsy, simply
grew, Each Legislature saw problems which were believed to
require criminal sanctions., The result was a statute aga inst
the act to be prohibited., The trouble with this method of
doing things, however, was that no cohesive pattern emerged,
and the current criminal laws of the state are a weird
jumble of crimes, many of them hopelessly obsolete, often
with gi-{ng loop holes. Let me give you a few examples of

some of the things I am talking about.

First, let us examine some of the archaic laws
on our statute books, some of which have been fairly well
publicized in the news media, such as, permitting cattle to
graze on the Capitol grounds] One of my favorites is the
section of the statutes that makes it a felony to trespass
in a gensing gardenﬁ\ I'll come back a little later to the
entire subject of criminal trespass, but let us proceed to

some other anachronisms. It is a crime to walk on a public
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highway in a bathing suit, It dis a crime to Five—on-a--shanty
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boat-and:ito steal something frem a person who lives along

(DRt i st it G
the;xdiver, It is a crime to sell comic booksﬁif Eﬂe§ depict
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crime and whoever saw or heard of a comic book that did not

do just that, It is a crime to erect a spite fencef It 15

a crime to sell magazines that depict people in an intoxicated
condition.7 It is a crime to exhibit or show a stud horse,

jack or bull within view or hearing of any public religious
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worship.” It is a crime to present a play that depicts
antagonism between a master and his slave or a play that

pa : : .
excites race prejudice, It is a crime to give a child«or

1o
person under 18 a cigarette, It is a crime to advertise a

0}
cure for venereal disease, It is a crime to operate a
N

marathon dance.( Although we have a Health Department that ﬁrf~'
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would handle this type of thing, it s a crime to keep -
N
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common drinking cup and a crime to spread smallpox. In
summary there are, therefore, many, many crimes which are

out-dated, old~fashioned, and in today's modern world almost

totally irrelevant,

Another trouble with the present Kentucky criminal
laws is that the statutes contain separate penalties for
each crime, This results in nobody really knowing what the

e TR
penalty is for many particular offenses/without looking it up,



We have some good lawyers in our audience tonight.and yet
I dare say that they could not tell me right now the penalty

155
for flourishing a deadly weapon ($50 - $100 and/or 10-50 days)
' /e
or for writing a cold check under $20 ($1 - $100 and/or 1-90 days).
S0 in addition to having over 350 different . Statutes, we

are almost confronted with the problem of having over 350

different penalties,

And the penalties, all up and down the line, are
ludicrously inappropriate, For example, a person who rapes
someone over the age of 12 years can be punished with life

: . : /7
lmprisonment without parole, But a person who rapes someone

under 12 years of age cannot be so punishedjr The assault
statutes are in a similar category. Assault and Battery,
beating up another without a weapon, regardless of how
severely, can be punished with a jail sentence of no more
than one (1) yearjq Thatis, of course, if the attacker is
sufficiently careful to avoid the following: Putting out an
eye; cutting, biting off or slitting the tongue, nose, ear
or 1ib or cutting or biting offiany other member of another.
If he does any of that damage he is guilty of maimingagﬁd

that is a felony. Our attacker can, however, beat someone

(even a cripple or a child) to within an inch of his life,



with fists, or feet, or even burn him with a blow—torcht
and still be subject only to the one year jail penalty

mentioned earlier,

Dozens of statutes exist punishing the various
types of larceny. 2 catalogue of all of them would become
almost endless., Most of us have read of the illustration

O,/Q.Q
that the person who steals chickens worth mere=sha+ $2,00
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is guilty of a felony, while the person who steals your $99

pertable TV set ig guilty only of a misdemeanorj“Other

v

felonies include the theft of a hog worth more than $4,00 "

and the theft of anything from a railroad or other common

carrier, The theft of a cow is a felony punishable by ten
a s
years imprisonment, regardless of the value of the animal.

Earlier we mentioned the anomaly in the Kentucky
criminal law concerning trespass., As stated/trespaséing in
a gensfng garden is a felonyfé It is alseo a feleny to
trespass on posted property enclosed by a seven foot fence.;
In fact, it is even a felony to damage the fence.";7 On the
other hand, the rest of the trespass statutes, are pretty
miech hit or miss, Tt is a misdemeanor, for instance, to
trespass on the enclosed fa;m premises of another\p It is

/ ..( Iy N e F‘r"r: i u,
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a crime to hunt on the agn&cu&bural land of anether = It is
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a crime for the occupant of a shanty boat to trespass on the

river bankj' Existing trespass statutes do not, however, cover
the more irritating situation of the person who intentionally

and deliberately trespasses upon the’property where you live

and reside.

Tn addition to being archaic, the present Kentucky

criminal law also contains some serious gaps and loop holes.

For example, it is not a crime to escape from the county grainl A
bA»bz~zf~‘@ 31 ;

unless you do so by using ftorece, If you are in the eoumty jail
~
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and someone cuts the bars or tunnels out and escapes, and you
simply fFollow him out, you have committed no crime., The
situation is different at the penitentiary level where a

felony is committed if an inmate simply hides himself somewhere
2

on the grounds or in one of the buildings. This inconsistency
is typical however of what you have when each statute is passed
individually for one specific purpose with no consideration of

the problem as a whole,

our cold check law also has a glaring loop hole,
Tt is bad enough to have to explain to an irate creditor that
he can not get a warrant for a criminal cold check because the
check was given for a debt or on an account, and not Y Eor

é./on nore of a leop hole¥
something of value", butéexists because the present cold check
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law does not prohibit the stopping payment of a check,

even if goods or money was obtainedf? Our cold check statute
does, with some forethought,(undoubtedly an amendment after
the original statute had been successfully violated by some
charlat@ng punish the person who issues a check and then
rushes to the bank and withdraws his money before the check
given can get to the bank, Nothing, however, is said about
the "stop payment" gambit, It would be perfectly legal for

a person simply to open an account for $15 or $20, in other
words have an account, then go all over HopkinsVille writing
cold checks for an amount less than what he had on deposit,i%gen
stop payment on each and every check, The victims could, of
gourse, bring suit for the momey, but it would not be a crime,
and if any of you have ever tried bringing suit against the
typical cold check writer for small sums such as we are
discussing,you know what a difficult, exhausting and expensive
process that could become, I think something should be done
gbout this and probably something will, but it won't if we
continue our present method of writing the criminal law,

namely, sticking one more specific crime on the books while

ignoring everything else,

Doubtless many of you have heard with approval
or even said, "We don't need any more laws, what we need is

better enforcement of the laws we've got," And yet, in view



of the foregoing, are you really so sure? DO you really/‘
believe that we don't need a law against escaping from‘j;iiéjh
Or a law against writing cold chgcks and then simply stopping
payment on them? Do you really beliéve'that we need better
enforcement of the ridiculous and archaic laws I mentioned

earlier? And there are a lot more of them that time does

not permit me to mention tonight,

I would also like to suggest one other thing. I
don't believe we need any more laws which are drawn extremely
broadly and extremely strictly, and then "leave it up to the
courts" as to when we will enforce them. Let me give you an
example, marijuana possession, Marijuana possession was
originally made a serious felonf? simply because the proponents
of the law argued that it would make it much simpler to convict
peddlers and narcotic pushers if a severe law punishing simple
possession were on the statute books. Everyone was assured,
of course, that the law would not be used except against
peddlers or pushers. And for many years it was not, However,
the aduent of the American version of the cultural revolution
changed all this, We were outraged at long-haired hippies,
shouting obscenities, picketing and demonstrating, and,
"something had to be done,” Since many of these persons also
smoked marijuana, sometimes flagrantly and openly, we had a
tool gﬁ:f; at hand, Possession of marijuana was already a

felony and the persons involved could be prosecuted for a



serious crime., This seemed all right to most people as

long as the persons punished were hippies and beatniks --
though not, it will be remembered, professional narcotics
pushers as was originally intended. . Buf it get pretky sticky
when some of the subsequent marijuana poOSsSessors turned out
to be the college kid who lived down the block or even the
children of governors, senators, college and corporation
presidents, and successful businessmen. ?ge revolt against +4:
the marijuana laws developed, and now, ~and I think correctly
so) simple possession of marijuana is not a feleny. 1 think
perhaps we may have gone too far, however, since simple
possessioﬁiiégfbg‘all practical purposes, not even really a
misdemeanor. Under the current law, 1in existence since 1970,
simple possession of marijuana can only be punished by

FlenTa!
committing the person to the Department of Public Health

£t
for treatment. Dr. Sivley is in the audience and perhaps
he knows what the local mental health clinic prescribes for
this type of treatment, I don't know, and I don't know if

they even have a program but nevertheless that is the status

of the current law on marijuana.

Let us move on to examine the new Penal Ccode,
what would the new penal code do? Why should we adopt it?
First, and this is basic, the penal code is a code,-—-crimes

are spelled out with particularity;and offenses are grouped
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according toﬁferiousnéss. The entire body of:griminal law
will be unified and correlated, For example, the countless
different penalties will be abolished and the penalties

simplified, Under the penal code there are four degrees of

{x_«,;.,ﬁ ,j/\m;(l; - 4 sy,
felonies, two degrees of misdemeanorgh plus another category
S

known as a violatien., For example, all class A felonies

e g

can be punished by death, life imprisonment, life without

parole, or a penitentiary sentence of twenty (20) years or

3¢

more, wYou will note that life without parole now becomes a-
vailable for all the very serious crimes, and not for just the
single crime for which it is now permitted in Kentucky-- rape
of a female over the age of 12, Another interesting feature

Qf tﬁe class A felony Eggéity is that there is a two-part
trial, the first part to determine guilt or innocence and the
second to determine the penaltyfy’At this second stage evidence
can be admitted which was not permissible during the portion of
the trial at which the defendant's innocence or guilt was
determined, for example, the defendant's previous criminal
record, This will assist juries in more appropriately

setting the penalties, A friend of mine who is a layman,

but who has served on circuit court juries, told me just the
other day that he thought that this one change was worth the

A0

adoption of the entire criminal &ode,



You will note that the Penal Code does not
abolish jury sentencing, Many critics of jury sentencing
exist and a lot of people feel that Kentucky should abandon
it. However, the penal code does not do so. [The pgﬁélwcode
is not a revolutionary documené} It retains jury sentencing,
You will notice that it will also retain capital punishment.
It was believed, and I think properly so, that these and many
other guestions are certainly debatable, but that they deserve
to be argued on their own, and that disputes over points like
these should not be permitted to intrude on the adoption of

a comprehensive Sl code,

The new penal code would, however, do a few things
that might be regarded as quite innovative, I know the mind
and the outlook of the Athenaeum Society,and I think e e
b

would do, and what the current law iq,on sex offenses.

P

to.you a little about what the new penal code

Probably the most radicals-and don't think this provision

will escape the scrutiny of some of our ever vigilant Legislators,
the new Code would abolish, as a crime, practically all sexual
acts between consenting adults, The current Kentucky law
prohibitsjgomosexual relations; in fact, it's a felony

punishable by wup to five years in the penitentiafé? This will

be gone, The current law also treats as a crime adultery and

Ll
fornication, Now adultery is a serious crime in many states,



sometimes a felony, punishable by imprisonment in the
penitentiary. Kentuckians, although they do not like adultery
and undoubtedly yield to none in their rever#&nce for the
Seventh Commandment, have never felt'too strongly on the

subject, since the maximum penalty for adultery in the State

S
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of Kentucky is a fine of not more than $50 (no jail sentence)
and I do not know of a lawyer at this bar who has ever heard

of a prosecution for the of fense, But under the new penal code
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'adultery wxll be gone, You will notlce that I said that the
only type of sexual crimes that will be made non-crimes are
those involving consenting adults. Stiff penalties will still
be provided for those who take advantage of younger persons

or for those who forcibly urge their sexual attentions on

someone else,

The Kentucky Penal Code as proposed is not a
revolutionary document, It retains most of the important and
substantial features of the existing Kentucky Criminal Law.
What the Code does is to codify and unify the law., It will

claties mned Y s

%ake‘dlffarent offenses ‘and- -grade the severity of the offenses

by more realistic standards than are in use today.



Will the Kentucky Penal Code be adopted? Will

the Legislature pass it? NOw no one would expect the

entire Penal Code to be adopted in exactly its present form,
without any amendments, However, we are now asking whether
the Penal Code will be adopted at all, I don't know, I

have some doubts, For one thing, there is always a great

deal of difficulty in obtaining the adoption of any detailed
body of law on any subject, unless, of course, the subject

is of such a highly technical nature that the average person
is very little concerned and if all the experts in the field
are in agreement that\étféhbuia be éaoﬁééd, Witness, for
example, the Uniform commercial Ccode, which sailed through

the Legislature with scarcely an amendment, Not to be placed
in the same bracket as commercial law, however, is the
criminal law, Everyone has some knowledge of the criminal

1aw and strong opinions about it. And everyone has his own
infallible theories, Tts kind of like coaching a professional
football team., Anybody can do it! Anybody knows what play the
showntd S divedi il

toe call, Anybody knows how the Supreme Court should rule on
a particular question. And anybody knows what the criminal
1aw should be. With these factors to consider, there will be
great pressures on the Legislature either to change the Ccode
almost in its entirety, or d€sparing of doing that, to gimply

refuse to adopt it all.



I am afraid that I must also report that

difficulty will come from another sector, the members from
my own profession, the lawyers, anqjmore specifically, from
those who practice criminal law, Lawyefs often have a
vested interest in the "way we do things now,! You know
about "old dogs and new tricks", Many lawyers, I fear,
will lobby militantly against the penal code and attempt to
sabotage it, I already know one lawyer here in town, and
this occurreéigggore the copies of the penal code had been
printed and circulated, who said that he had already heard
about the penal code and that half of it was unconstitutional
and the other half was damned foolishness, With this attitude
I cannot agree, but plenty of people will be arguing in just
this manner. Many other criticisms will be heard,¥;)1t is
hoped, however, that those of you here tonight who have heard
this paper will realize that the state of Kentucky and our
citizens have a definite stake in the adoption of the Kentucky
Penal Code or at least in an extensive revision of our criminal
law. It is time that Kentucky is brought up to date., It is
time that our penal laws be revised to more accurately reflect
the current times, to consolidate the maze of laws we now have
into a concise, concrete, cocherent code of law; that will

e e T T ahalienge

enable the people of Kentucky to cope-with the probiems of

/)

crime in a free society.



1. Grazing cattle on Capitol grounds

2. Gensing Garden

3., Bathing suit on highway

4. Operating a concession stand
near camp meeting
5., Selling comic books on crime

5a. Selling publications featuring
crime
6. Spite fence

7. Selling magazines depicting
drunks

8., Exhibiting a bull, jack or stud

9. Showing a play with antagonism
between master and slave

10. Selling cigarettes to minors

11, Advertising a V.D, cure

12 Holding a marathon dance

13. Having a common drinking cup

14, Spreading small-pox

15. Flourishing a deadly weapon

16, Icssuing celd check for less
than 520,00

17, Rape of person under 12
18, Rape of person over 12

19. Assault and battery
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KRS

KRS

KRS

KRS

KRS

KRS

KRS

KRS

KRS

KRS

KRS

KRS

433,510

433, 7200(1)

436,140

437,080(1)

436,550

436,110

433,860

436,130

436,170

437,100

438,030

438,070

438,080

438,070

438,010

KRS435, 200

KRS

KRS

KRS

434,070
435,080
435,090

431075

$25-5100 per day

1-3 years

$5-525

$10-$100

Up to $1000 and/or
uptie: 1 vy,

$50-$1000 and/or
10 days - 1 yr.

$5-$10 per day

$25-$200

$10-$50

$100-3$500 and/or
1-3 mos.

lst offense $10-25
Subsequent" $25-30

$50-$500 and/or
up to 6 mos,

$50-$300 and/or
up to 180 days

$1~10 per day

Wwilfully importing:
$1,000
Endeavoring to
spread - $500 or
6 mos.
Going about havirx
reason to believe
you have smallpox-
$100-$1000

Up to Ly, and/
or up te $5,000
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hssault and battenry

Maiming

Stealing poultry worth over $2,00

Trespass on enclosed farm premises

hogs worth over $4,00

from the railroad

in a gensing garden

or damaging fence on

Hunting on enclosed property

Marijuana possession(before 1970)

by shanty-boater

bttempted escape from penitentiary

Penalty for possession of

Penalty for Class A felony

Two-Part trial for Class A felony

and immoral practices

2,
22, getit larceny
23, Stealing
24, Stealing
25, ©Stealing cattle
26, Trespass
27, Trespass
posted property

28,
29.
30,  Trespass
31, Escape from County Jail
3la.
32.Issuing cold check
313
34.

marijuana
35, Degrees of offenses
36,
37 .
38, Indecent
39, BAdultery

and fornication
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KRS 433,250(4)

KRS 433,230
KRS 433,250(2)
KRS 433,210
KRS 433.250(1)

KRR See for 2,

See for 2,

KRS 433,720(2)

KRS 150,991

KRS 433,780

KRS 432,370

KRS 432,390

KRS 434,070

KRS 218,010(13)
koS 207 71l (o)
KRS 217.995(3) (a)
K.BEjc. 3205
KAEE. 3415
K.B.C. 3440

KRS 435,105(a)

KRS 436.070

=

supr

supr

5 yrs,

1-5 yrs,
=5 VEs)
1-10 yrs,

a

a

Up £e 5500

a
6

$
$

and

nd/or up to
mos.

15-5100

5-20 and/or
5-20 days

3~-6 yrs.



