LIQOR AND THE LAW

Today the last remnants of what could be called "our Vietorian Hangover® are
being swept away but there remains, in these enlightensd times, one bastion of
19th century thinking and practice that has yet to fall, I refer to the legal
Structure governing the sale and consumption of alcoholic beverages, The thesis
of this paper is not the abandomment of all legal control in this area, but,
rather, to urze the application of practical, common sense to this legal
structure. Fist, we stall look at the background of legal restriction of liquor,
then glance at some of today's state laws. In conclusion, I shall offer reforms
which I believe to be fair and just legal remedies and in which I would hope that
you wilil agree.

I feel this to be a timely topic, not only because of the impending local option
electiocn here in Christian lounty, but alsc because of the ease with which the_
average person can fall inio the trap of violation of these laws. For instgﬁ#éég
how many of you, in leaving for a business or pleasurs trip from Kantuck; b;%éi%:
te keer fronm oeing cauzht chort at the end of a hard day's traveling, carriéd a
bottle or twe of liquor along? Or have you driven over into Tennessee for the
day and forgetten to tare that boittle of bourton, left from a cold day's hunting

trip or football game, ocut of the car? Iid you know that if this happened, you

were guilty of violating twe laws of the state of Tennessee and that if you had@ SR
been stopped you cculd nave been arrezted and fined, or at least been forced to _75:3
pour it ocut on tae ercund? Would you coneider voursel? a oriminal law violator

=N,

as the law does art of oupr subject.
Scholars have determined that the EZgyptians made beer as early as 4235 B.C, andf;
that in ancient Unina rice wine was a well-esstablished source of tribute and 3;
taxation sawveral thousand years before the birith of Christ. Also, there are
numerois & crercs2s W0 wing to be found in the Old Testament. Indeed, laws
regulating the ramfacture and sale of alcoholis beveragss are almost as old as

the use ol tnose veverages. References to liguor legislation can be traced back

as far as 2000 2.0, when the code of King Hammurabi of Babylon provided a death



sentence for wine-sellers who allowed riotous persons on their premises!

Thru the years, many systems of liquor control have been enacted into
law, but no ideal system has ever been developed. The most successful laws have
been those which aimed at making alcoholic beverages a staple product of commerce
and a source of government revenue., Liquor legislation in the United States is
unusual in that several regulatory systems are coexistent within the country.
They include state~owned wholesale and retail stores, in fifteen states, state-
owned wholesale only, in twec states, and regulated private sales, both wholesale
and retail, in the others. This is due to the soversign control power, within
their borders, vested in the states by the 21st or Repeal Amemdment to the U.S.
Constitution.

The history of liquor laws in America goes back to the early days of
the British colonies., In 1642 a law was passed legalizing the sale of liquor
to the Indians. Most of these eariy laws were for raising revenues but some
were «f the "blue-law" type. The first federal law wa: enacted by Congress in
1790, ziving a rum ration to the Army. The foliowing year, the first federal
excise tar was ievied on the sale of distilled spirits. This tax was subtsequently
rescindad and reeinstalled over the fears and Tingliy maie permanently a part of
the tar atructure in 1862, The rate at ihat time was twenty cents per gallon -
as of 1950, it was nine dollars per galicn, with feceral, state, and local taxes
accounting for cver 50% of the retail price of liguor,

During the 19tn Century in America, there was increasing debate as to

e

whether conirel of liguor was %he prerocative of iie 2late or federsl goverrments.
This finally culminated in the passage of the Wilscn Act of 1860, providing that
this matier was sabject to the operation of state lsws., AL the same time, the

19tn Centurr alse saw crganization of temperance sccisties with waves of prohibition

e
4

sentiment swespinc the country in the 1350's, 185¢'s, and early i900's, As a
resull, Ly !'9Y19 thirtv-three states, especially in the south and west, had pro-
ibitec tis sils of alechclic beverages. Hastened by World War I, the process of

natlonal prohibivion beran in 1916 with the passage oy the Senate Judiciary Com-



mittee of a resolution of national prohibition. .This process was completed with
Nebraska's ratification of the 18th Amendment on Jamary 16, 1919. Nationwide
prohibition became effective one year later, Congress having passed the Volstead
Act on October 28, 1918, to carry out the provisions of this amendment. Thris
azt prchibited the sale for beverage purposes of ail liquor containing over .005
percent of alcohol,

The i3th Amemdment was eventually ratified by all the states except
Rhode Island and Connecticut. But it soon became evideni that this amendment
was unenfcreanic, The 192073 saw a revolution in the manners, customs, and habits
of the Amsrican pecple, prompted to 2 great extent by the public's general incli-
naticn to igneore the prohibition laws. This was 2 momentous time in cur social
history ang "oath-tub gin" provided the stimulus. This was the ers when it
pecame fashinnable for women to drink and the use of the cocktail pecame widespread
in order 1o camoullzve the taste of the home~made licuor. The drinking of liguor
was thus transgfered from the corner szloon inta the homa and, known as "social

h

drinking”, became very much a part of home 1ife, hoih tnen and new.

- . .

mat the Pronibition Era had its sirister Lo, This was the decade

ol Wi "spean-2agys”, the gangsters, tne rum~runners, «:x! the corrupted officials;

in szsnort, the naginning of a certain lawless frame of mind that still haurts usg
Z £

today. This gangsterism, as personilied in the person of Al Capone and his Chicage
Mob, flourished with the nourishment of illegal manufacturs and sale of liaquor and
ceer, Miilisns of dollars were made by these sriminels who learned Lo consolidate
into largsescals bhoctlagging overaticsns in all the major oitles. Hepeal should
have yut an src to thdls, but many states continued to have restrictive or proe-
hibitive statutcs on their books, thus contimiing to 7111 the pockets of the
criminal eisment, which had by now become crgarlized. And this organizatior was =
and .s -~ headed by the Mafia, or "Syndicate" or “Cecsa Nestra®, which, using its
Probiuition hoctlegeing income as a base, was able Lo expand into and consolidate

2 ziant nacional orime network with tenaciss reaching intc svary phase of illegal

activity anc much legitimate business as well. Truly, we are today paying the



nigh price of yester-year's "Noble Experiment" in attempting to bring this monster
under control.

As the 1920's wore on, public discontent with National Prohibition
became increasingly strong. By the end of 1929, three states, New York, Montana,
and Wisconsin, had repealed their enforcement statutes. And on February 20, 1953,
Cougress passed - the 21st or Repeal Amendment and submiited it to the states
for ratification thru special conventions elected for that purpose by popular
vote, It was speeily adepted and went into stffect Uscember 5, 1933. It marked
the snd of & tum:iltuous era in our nat.onal 1lifs.

The lepacy of Prohibitionwremﬁins wiih us today in the crazy-quil:
patcrwork of state liguor control laws., Thus in Kentueky a woman cannot sit at
2r or work o=nind one, Nor is one alliowed to Lzre a drink of liquor in &
tigquor store «itacush ne is ailowed to purchase Lesr thers and drink it on the spot,
Some states mermit the sale of 7.2% beer to those vver sighteen: others permit
sale of sil alecholic peverages to persons of taet age. Okiahoma allows 4% beer
te be sold only if hot, while restricting the sale of 20ld beer to 3.2% aicohol
content only. lenaessee until recently pronibi.sd the sale of mixed drinks,
resulting in the famous "mixing bars” of Printer®s Allsy ana other places to
which a patron was lezally required to carry bis own bottle and purchase only the
ingridients. However, in practice, most mixing bars also solcd mixed drinks
illegally, = matzé? of common knowiedse, and were cnly infrequently raided.

The State Of Mississippi provides what it oronably the most interesting
case ¢f liausr itarw evasicn. Until a local-option law was recently enacted, it
was the last lecally dry state in the finicn. However, some areas of the state
were, in fact, wet with the biessing of their loc:l authorities. And the state
gevermment increased its revenue with a 10% sc-called "black market tax" orn these
1llegal sales! This situation was not changed uniil the gevernor and the state
police completely dried up the state prior to a statewide referendum on the issue.

Indeed, the quirks of state liquor laws could be the subject for a paper

in itself ana time ancd space does not permit a more celajled look.



Prohibition remains in Kentucky today in the form of our local-cption
dry counties. Kentucky has a total of 120 counties, bul woe to the unwary or
unknowing travelsr, who may develop quite a thirst getting from cne wet county
to another, For, of the 120, only 26 are wet, or, as is Christian, partially
wet., Eight others have one city which is wet in an otherwlise dry county. That
leaves 86 completely and legally dry counties. One must say “legally dry" for
surely no one here is naive enough to believe that there is no liquor for sale
in those 86 if one only knows where to lock for it!

At the start of Prohibition in 1920, thnere were 95 totally dry countiles
in Kentucky, making it appear that over the years the wet forces have made little
progress. But in 1920, 86% of the population lived in those 95 counties, while
today over nalf the population lives in wet territory. Thus, with the population
shiift to urban areas, a minority of the total porulatiorn helds a majority of
the area of the state in a dry status. Obviously, bteing dry has not helped
these small counties to grow economically and to hold cnte and inerease their
population.

A% this point, I should also like to poeint out that the State of
Kentucky srends millions of dollars in the promotion ¢f tourism in the stats.

And a large majority of our tourists come from the adjecani northern stzies
which are, for the most part, wet. Bui our better and larger state parks are,
without excepticn, losated in legally dry counties. Thus mich Cax revenne s
lost both %o them and to the state because of the unavailability of liguor and
beer, And thers are not even any cocktail louanges in our state parX lodees.
Swrely, with the high cost of operating cur stats parks, these nsould make a very
sigrificant contribution to the total revenue earned by these park lodges. .t

hardly makes sense not Lo tap this source.



I want to consider with you five changes to both Federal and Kentucky liquor laws
which I deem necessary in order to modernize their application, beth in theory
and in practice:

1). Lower the lezal age for purchase from 21 to 18,

2)e Allow certain restricted sales on Sunday.

3). Equal application or removai of local option laws,

L), Issuance of unlimited state resale licenses,

5). Protection under Federal law of the individual's right to
possession and transportaticn for perscnal use,

First, let us consider lowering of the legal age to 18, In this state,
by act of the legislature, the age of 13 is considered sufficient for voting, for
entering into contracts, for sighing deeds, for getting married witnout parental
consent, for ownership of property, both real and perscnal, without trusteeship
by an appeinted guardian. In short, the individual of 13 ~ who has already
driven a car legally for two years - is ccnsidered to he an adilt by the state
of Kentucky. Surely this should be so, for the vyouth of today, with increased
exposwre Lo 1ife and life's situations thru television and better, more compre-
hensive educaticn, have reached a lével of maturity and scihistication not seen
tefore in modern times, Also, many in this age group have entered permanent
employment and some are already supporting a family. TYet, to purchase one can
of beer, they are forced to break the law, patronizing establishments of roor
reputation or simply lying about their age. In fact, this artiitrarilv hish
age limit of 21 simply encourages disrespect of this law and disrespect for any
law must naturally contribute toward disrespect for other laws., It is easily
broken ccuntless times in every day and adequate enforcement is practically
impossible in terms of manpower and allocsted funds. Enforcement of <he 15 age
1imit would be somewhat easier on all concerned as persons under that age are
more easily identified,

But the ultimate arguement to the writer ceniers around military

service. I cannct see that the individual whe is old enough to fight - and



often to die - for his country can be denied a priviledge that those only a
few years older,that he is defending,enjoy. Can we not call them adults when we
ask of them the ultimate sacrifice? I have been in the service and , though
beer and alccholic beverages are available on all military posts, one naturally
has the desire to get away from the military atmosphere during one's leisure
time, Bars are not the only places one can g0, but they do afford one means of
entertainment and recreation. Often, there are very few other places available,
such as in Hopkinsville. And so the individual who nas been called by society
to its defense¢ is thas denied by this same scelety of the right to participate
fully as a member of it.

in summation, then, the legal age of 21 discriminates against an in-
creasingly large percentage of the population - young adults who are expected
to be that - young adults - in every other facet of their daily life. In a day
when American society and its foundations are being attacked from all sides,
remedies shculd be forthcoming that will encourag? its support and respect.

This, I feel, is one.

From the same standpoint, #e must also face the matter of Sunday sales
of aleoholic beverages. All of us know thst they are available on Sunday regard-
less of the area or the law. My proposition is for limited sales, which should
be acceptable to all discerning individuals. T propose a realistic look at this
matter, shorn of prejudice, hypocrisy, and just plain wishful thinking. Lets
face it - people take a drir’s >n Sunday just as they eat food on Sunday. And
sending them t¢ back-street ho;tleggers does nect stop the salas., So, once more,
a sizeable segment of society is faced with ignoring - thus bresking - a law they
do not sympathize with and consider unreasonable and unrealistic,

I ask you this question: Would it not be far better o have open sales
of some restriction, yielding appropriate tax revemie and under the control of
the authorities? Other states have long ago recognized that this 1s the best

public policy to persue and they are certainly not worse places in which to live



because of this policy. In Kentucky, the city of Lovisviile, alone, is allowec
the oriviledze of Sunday sales and this has hardly deterred the growth of Louiasville,
In fact, it may well have contributed to that growth in that it is a favoranle

reflecticn of general local attitude, Kentucky has done remarkedly well in

attractiing industry inte the state but might we nct have done bette:r without

[o8

our "Biue laws" of which this is one? It would «prear that 1f our gzrowth in the

future is to match - or excead - that of the rest of the country, Xentucsy mast
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offer to its cirtizens tna same opporturitles in modern living that other stales
offer sc trhat they will be encouraged to remain in tsis state and contribute to
its growth. A reasonatle Sunday opening law, with designated hours, allowing
seles ov certaln types of outlets such as pauckage stores, groveries, and private
clubs would be a long step in this direction,

My third preposition is the refors or removal ¢ local option laws.

It i3 a baslic premise »f law that those laws should te fair tc all ~itizens. Yet

the loczl option lawe of the state of Kentucky «re not falr to all citizens. They

)

are “stacked®, so tc speak, in favor of he Tory’ voter, refer to the provision
of the law which allows a precinet of a weit couniy Lo vote dr&. but dees not allow
it to wvote wel if the county is dry. Ir additicsn, only cities of the first four
classes in & county are allowed tc vois independently in local option =lecticns.
The result is that the smaller cities and all of the precincts ¢f a county must
vote together in favor of iegal sales in such an election in order to nave them
anywhere in tha*t county. If the vote is against, the only remedy is *o wait three
years and petition for another election., Bui opponents of lezal sales can, 1. a
precinct is alreaiy wet from a county-wide elaction, have a separate precinct
election in order to vote that precinect dry. Thus with thewets" it is all or
nothing, but the "drys" can usually win in part. ©Or, to state it ancther way,

the legal rights of those favoring the sale of liguor are less than the legal
rights ¢f tncse oppeosed to it., I ask, is this fair?

Then there is the broader question c¢f the rightis of the minority as

against laws such as local option. Today, we read and hear much of civil rights,



which are the rights of a minority grcoup under a majority rule. I do not propose
to discuss in detail the Constitutional question pcsed b} local cption laws, for
to my knowledge, this question has not been trought before the Supreme Court in
modern times. But in the light of other Supreme Court decisicns of the past
decade or so, it would appear to the writer that the whole basis of local-

option laws under present Constitutional interpretation, is invalid. For how

can a majority of voters in a certain area be permitted to prohibit the sale of
a certain type of goods, such as liquor, when the sale of those goods is not in
itself illegai? And if lig.ur, why not other items which they amight not like?
Clearly, the majority cannot prohibit anything which they do not like, Decisions
reflecting race, creed, and religion prove this. And so we rust wait for a final
aecision on this question, whenever a case :s brouzht before the Zourt. wrat is
your guess as to the result?

Finally, the effect of local option on a community's law enforcemernt
cannot be underestimated. I have already pointed out how Frobibiiicn contributed
Lo the growth of orgzanized erime.on a national acals. It can also contribute on
2 local scale. The local option laws that psrmit an area %o prohibdi legal sales
only encourage -he criminal element to move Lu and t8xe adventapge of the situation.
As I have already stated, people are going to purciase iiovor, whether sucr
purchases te legal or illegal., If they ars illexal, tne Lax revemis ¢thervics
produced is lest, But far more important iz the undermining of loecal law enfor:
ment officials thru corruption and resultant loss of faith in their integritv by

the general public. Any law enforement. officizl is vuosr constant tempiation Lo
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One such larre zotivi Ly can be the boo ,i“?{ ;.;il'lt oM EEAS S, At o we all =Enow that
this business cannot long operate wilhout the protsction of the police and Lheir

supericrs.  Ana thelr relgvively low pay scale iovites offers which are hard to
resist. OSlnce vhe 1lisgal sale of iiquor can become a Dig business in a community,

abls for these bribkes can Le sizeabls enocugh
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the money avsi ¢ coriuot Lhe power
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campaign to eliminate legal sales., Many cities and states have 1é;}ned the hard
way that once the criminala® foot is in the docr, they soon have control of all
governmental machinery, with the public the loser. Recent developments in the
state of New Jersey are proof enough of this. We must conclude, then, that the
best legal status - and the fairest for eéveryone - can only be controlled, taxs
producing legal sales in every county of every state.

Next, I propose that the retail sale of ligquor be removed from political
patronage thru the unlimited granting by the state of retail sales licenses in
each county. Under the present system of county license aliotments, these are
one of the juleiest plums availlable from Frankfort. There must be stringent
gualifications for individuals to whom these licenses are granted, to be sure,
but pclitical affiliations should play nc part in them.= %hé present quota system
each license takes cn a value far above the license fee required by the state.

LR

We are all politically sophisticated enoush to know wisre itale Jifferencze betwesn

fere and vaiue goes. The political party “n power toug rears bhe rewards ard te
its friends go the avallable licenses. 5 tnls corropiion of party and power or
just the old game of "playing politics"? It is entirely possible that the answer
would not #lways bpe the sams. Never;tnemie e, Lne change [ propose would eliminate
mick temptation and allow the economic lawe of supply and demand Lo regulate the
number of retail outlets,

(he fiftn area of liquor law reform proposed in this paper refers to
the question posed at the beginning of this paper. The indiwvidual citizen should

pe Federslly protected in his possession and transporiavion of alecholinc peverasess

0

when they are for his own perscnal use and nct for vesals. AL the present time,

i

this is not the case. The Federal laws of interstale commerce do nob apply to
liguor, thus allowine the unsuspecting private citizen Lo fall vrey to local
authorities in siates he mar e traveling thru which have laws making the act of
bringins liquor intn that state a crime, or “he possession of it in dry areas a
rime, This counbry's populatior today can truly be discribed as fluid. And

Since one 1s not hindered in carvying one's other personal property and possessiorns
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across state lines, the populace can hardly be expected to realize that certain
states such as Tennessee prohibit bringing even one half-pint of liquer into
their territory - or the possession of that one hottle in legally dry areas.
Kentucky does have a reasonable law in this respect, allowing an individual to
possess up to three gallons in dry areas. In excess of that quantity, the
individuzl must be able to prove that the liquor is for personal use crly.

But in Ternessee, the unwary individual is sunjesct wor ordy te & fine mut also
the confiscatlion of his liquor. Is this Constituticnal? I so, then Faderal
legislation is argently needed so that this type ¢f personal property and its
owner can be uniformly protected,

In ¢eoneclusion, it must be stated that thers is no arsa whare our
attempts to lezisiate cowcalled ™morality" have producad wmich a cciossal failurs
48 1in our liquor control laws. istead of discourssing arvirking, they only seen
s have encourwzed it. Indeed, the lesson should nave Leon laarned soms foriy-
o2dd years age in the devacle of prohibition, Bul the crazye-gulit of staze liquor
laws are still with us today, providing a moralist umprells (ull of holes that
cap: never be plugged! But change wiii be forthecring, whether soomer or later,
as the maniis of political leadership is passsed ¢ wo younger generations.  For,
as the lamcus folkesinger Bob Dylan stated in ons of his finest comyositions:

"Come cather 'round pecple, wherever vou roam,

dnd admxt that the waters around you have grown,

And sccept it that scon you'll bte drenched o the nons,

If your time to you is worth saving,

Then you'd better start swimming, or vou'’. girx like & ztone,
Oh, the Timas They Are A'Changing.”



